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We agree that the Court should not close its eyes to the "effect and 
purpose" of a law, and desirable as regulation of child labor is, we think 
that the Court did well to declare unconstitutional the Child Labor Tax Law. 
But we think also that the distinction between the instant case and that of McCray 
v. United States is unsound, and that the latter should have been expressly over- 
ruled. Where states rights are not involved, it is beyond dispute desirable 
that the federal powers should be used for police purposes; where states 
rights are involved, the Court, looking to the "natural and reasonable effects" 
of the statute — or, speaking more loosely, to its "purpose" — , should discover 
whether it is a revenue law or merely a disguised regulation. If it is a revenue 
law, all necessary and reasonable provisions are part of it, and the whole should 
be sustained regardless of any regulatory consequences. If it is not a revenue 
law, but in effect pure regulation of state affairs, it should be held unconstitu- 
tional. The decisions might follow a course analogous in some measure to those 
on the subject of state taxation of property affecting interstate commerce: that 
taxes only "incidentally affecting" interstate commerce are valid, but those which 
too greatly affect it are in effect "regulations" and therefore void. 24 

It does not follow from this case that future decisions on the subject may not 
be somewhat along these lines. But it should be noted that the Court in Hill v. 
Wallace, 26 the decision of which immediately followed, and was based upon, the 
instarit case, again asserted that its position was reconcilable with that taken in 
McCray v. United States. 

The Nature of Fraud Required to Annul a Marriage. 1 — The generally 
accepted definition of marriage is that it is a civil status entered into between 
two parties. 2 This status arises out of contract and for many purposes is treated 
as a contract. 8 It is at once apparent, however, that many of the incidents com- 
mon to other contracts are not found in a contract of marriage, particularly 
those elements which lead to termination or dissolution of civil contracts. Neither 
rescission nor release can be employed by the parties. 4 But in some instances, 
actions for relief similar to those available on a simple contract are employed — 
among these is annulment on the ground of fraud. 

A simple contract may be avoided because of any fraud which induced 
its inception. But in annulments of marriage the fraud must be such as "affects 
the marital status" which will not be dissolved for trifles. 5 A distinction is at 
once apparent: fraud which induced the other party to enter into the marriage 

24 Cf. Brown v. Maryland (1827) 12 Wheat, *419; Case of the State Freight 
Tax (1872) 15 Wall. 232; Brown v. Hotuton (1885) 114 U. S. 622, 5 Sup. Ct. 
1091; Pullman's Palace Car Co. v. Pennsylvania (1891) 141 U. S. 18, 11 Sup. Ct. 
876; Galveston etc., Ry. v. Texas (1908) 210 U. S. 217, 28 Sup. Ct. 638; Postal 
Telegraph-Cable Co. v. Fremont (1921) 255 U. S. 124, 41 Sup. Ct. 279. 

25 (1922) 42 Sup. Ct. 453. 



1 This note does not cover misrepresentations as to pregnancy or chastity. 
These topics are generally considered as to the effects of the condition rather than 
the fraud in misrepresenting conditions. A collection of the authorities on these 
points will be found in (1911) 11 Columbia Law Rev. 88; and (1916) 16 Columbia 
Law Rev. 604. 

2 See Marsicano v. Marsicano (1922) 97 Fla. 278, 283, 84 So. 156. 

3 Great Northern R. R. v. Johnston (C. C. A. 1918) 254 Fed. 683. 

4 Palmer et al. v. Palmer (1903) 26 Utah 31, 72 Pac. 3; Hodler v. Hodler et al. 
(1920) 95 Ore. 80, 185 Pac. 241 — holding that agreements to carry out a rescission 
are invalid; see also Andrews v. Andrews (1903) 188 U. S. 14, 30, 23 Sup. Ct. 
237; Hilton v. Roylance (1902) 25 Utah 129, 137, 69 Pac. 660. 

5 1 Schoulcr, Marriage, Divorce, Separation and Domestic Relations (6th ed. 
1921) 36. 
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might not be such as goes to the essence of the relationship. 6 Nevertheless cer- 
tain contract rules are applicable to annulment actions. Any fraud which pre- 
vents the mind from following the act is ground for annulment.' And, as in 
the case of simple contracts, a misrepresentation known to the other party, 8 one 
which is later discovered and waived, 9 or a representation as to the future, 10 
is insufficient. The fraud must also affect the other spouse and not only third 
persons. 11 

Attainment of the physical objects of matrimony— intercourse and the birth 
of healthy offspring — appears to be the chief consideration influencing courts in 
annulment cases. As a result it is almost universally held that the concealment 
of virulent and serious venereal diseases is sufficient 12 So is the concealment of 
certain other diseases, particularly epilepsy, 13 tuberculosis, 1 * and hereditary in- 

6 This distinction is supposed not to exist in New York due to the statutory 
rule making "Marriage, so far as its validity is concerned ... a civil con- 
tract." Dom. Rel. Laws, N. Y. Laws 1909, c. 19, § 10; and allowing an annulment 
for fraud. Ibid., § 7 (4). Under these two sections the New York courts have 
adopted the rules of simple contract to determine what constitutes materiality. 
Libman v. Libman (1918) 102 Misc. 443, 169 N. Y. Supp. 900. The concealment 
of serious physical ailments is made grounds for annulment, McGill v. McGill 
(1917) 99 Misc. 86, 163 N. Y. Supp. 462, rev'd on another ground (1917) 179 
App. Div. 343, 166 N. Y. Supp. 397; Sobol v. Sobol (1914) 88 Misc. 277, 150 N. Y. 
Supp. 248; but while placed on grounds of materiality the Sobol case makes 
especial mention of the effect of the disease on possible issue. This would bring 
these cases in line with cases of a similar type in other jurisdictions. The line of 
cases popularly called the civil marriage cases, where the defendant promises that 
a religious ceremony will follow the civil ceremony are really in accord with 
other states. Annulments were granted in these cases with the one exception 
noted: Watkins v. Watkins (1921) 197 App. Div. 489, 189 N. Y. Supp. 860; 
Rossa v. Rossa (1922) 117 Misc. 728, 191 N. Y. Supp. 868; see Rubinson v. 
Rubinson (1920) 110 Misc. 114, 181 N Y. Supp. 28; contra, Schachter v. Schachter 
(1919) 109 Misc. 152, 178 N. Y. Supp. 212. In all of these cases the marriage was 
unconsummated. (As to the effect of consummation, see infra.) In practically 
all, it appeared that the girl was immature. The Schachter case goes on the basis 
that the representation was as to the future. In the other cases, all subsequent 
to the Schachter case, it was recognized that the misrepresentation was of a 
present intent. Sheridan v. Sheridan (1921) 186 N. Y. Supp. 470, is an instance 
of annulment granted for a misrepresentation of character. The marriage was 
unconsummated. This case could therefore be brought in line with authorities 
in most other states. In Moore v. Moore (1916) 94 Misc. 370, 157 N. Y. Supp. 
819, an annulment was granted for fraud, the fraud being concealment of an 
intent to abandon. No case with similar facts has been found and this may be 
an example of the broader effect of the New York rule. Even in this case the 
marriage was unconsummated. That fact was of no practical importance, how- 
ever, as the parties had, prior to marriage, indulged in illicit intercourse and 
there was a certainty of issue, so that the net effect of the absence of the con- 
summation was nil. The discussion oi consummation in particular, which is 
present in a great many New York decisions, and appears as a fact in all, leads to 
the conclusion that if there had been intercourse the court would have refused 
the annulment. Yet it is difficult to see what effect the consummation has upon 
the fraud which induced the marriage. The court is not strictly applying the con- 
tract rule but its constant reiteration inevitably leads to a somewhat broader 
policy in granting annulments than that of other jurisdictions. 

7 Clark v. Field (1841) 31 Vt. 460; Rubinson v. Rubinson, supra, footnote 6. 
s Wendell v. Wendell (1898) 30 App. Div. 447, 52 N. Y. Supp. 72. 

9 Koehler v. Koehler (1919) 137 Ark. 302, 209 S. W. 283. 

*» Becke rmcistcr v. Beckermcistcr (1918) 170 N. Y. Supp. 22. 

^Kilmer v. Kinner (1871) 45 N. Y. 535. 

" Smith v. Smith (1898) 171 Mass. 404, 50 N. E. 933 (incurable) ; Svcnson v. 

Svenson (1904) 178 N. Y. 54. 70 N. E. 120 (serious) ; C v. C (1914) 158 

Wis. 301, 148 N. W. 865 (chronic) ; Crane v. Crane (1901) 62 N. J. Eq. 21, 49 
Atl. 734 (doubt as to possibility of cure). 

" Gould v. Gould (1905") 78 Conn. 242, 61 Atl. 604; McGill v. McGill, supra, 
footnote 6. 14 Sobol v. Sobol, supra, footnote 6. 
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sanity, 15 which mitigate strongly against the birth of normal children. On the 
other hand, a mere physical deformity or a minor mental defect is insufficient. 16 
The distinction is purely one of degree measured by the capacity of the fraudulent 
person to perform the acts of marriage with a reasonable certainty of healthy 
children. 17 From the standpoint of contracts there is no logical distinction, as 
the concealment of one of the immaterial degrees of physical imperfection may 
easily have been just as influential in inducing the other spouse to marry as the 
concealment of a so-called material one. 

The refusal to allow an annulment because of misrepresentations as to previ- 
ous marital history 18 furnishes a striking example of the variance from usual 
contract rules. Thus one induced to marry a divorcee, contrary to her religious 
principles, by the representation that he was a widower, was denied relief. 19 
Other misrepresentations of a non-physical character — such as name, 20 nationality, 
education, 21 means, 22 social position, 23 age, 24 or morals 25 — are also held imma- 
terial. 

Under the construction of modern society it is readily seen that such facts 
are very material to the other party, and that in upholding marriages so induced 
the courts in many instances are compelling a very unseemly relationship. The 
recognition of this condition has probably lead the courts to desire to limit the 
application of such harsh rules. This has resulted in a distinction being drawn 
between marriages followed by cohabitation and marriages not so followed — the 
latter being annuled for many causes other than those "affecting the marital 
status." 26 This distinction is well illustrated by the case of Corder v. Carder , 27 
where an annulment of an unconsummated marriage was allowed for a misrepre- 
sentation of character. 

15 Smith v. Smith (1920) 112 Misc. 371, 184 N. Y. Supp. 134. 
™Kraus v. Kraus (1899) 9 Ohio Dec. 515 (glass eye) ; Lewis v. Lews (1890) 
44 Minn. 124, 46 N. W. 323 (kleptomania). 

17 A New York court has said that the venereal disease made the defendant 
practically impotent. See Anonymous (1897) 21 Misc. 765, 49 N. Y. Supp. 331. 
The policy of the law can be seen from the fact that many states allow annul- 
ments for impotency and prevent marriages within certain degrees of con- 
sanguinity. For a judicial recognition of the causes behind these cases see 
Kitzman v. Werner (1918) 167 Wis. 308, 315, 166 N. W. 789. 

18 Trask v. Trask (1915) 114 Me. 60, 95 Atl. 352 (prior marriage) ; Fisk v. 
Fisk (1896) 6 App. Div. 432, 39 N. Y. Supp. 537 (concealing prior divorce) ; 
Boehs v. Hanger (1905) 69 N. J. Eq. 10, 59 Atl. 904 (said he was a widower 
when really a divorcee) ; Donnelly v. Strong (1900) 175 Mass. 157, 55 N. E. 892 
(divorcee said she was a virgin) ; Turner v. Turner (1905) 189 Mass. 373, 75 N. E. 
612 (The defendant concealed the fact that he had a wife living. When his wife 
died he and the plaintiff were married by a common law marriage. Annulment 
was refused for fraud in concealing the existence of the wife). It is worth 
noting that in all .of these cases the marriage was consummated. 

19 Boehs v. Hanger, supra, footnote 18. 

20 Meyer v. Meyer (1879) 7 Ohio Dec. Rep. 627. 

^ Jakar v. Jakar (1919) 113 S. C. 295, 102 S. E. 337. 

22 Wier v. Still (1870) 31 Iowa 107. 

22 Chipman v. Johnston (1921) 237 Mass. 502, 130 N. E. 65. 

** Lyannes v. Lyannes (1920) 171 Wis. 381. 177 N. W. 683. 

25 Glean v. Glean (1902) 70 App. Div. 576, 75 N. Y. Supp. 622. 

In all these cases cited, supra, footnotes 18-23, except Wier v. Still, the 
marriage was consummated. The consummation is made the vital point in the 
Jakar case, supra, footnote 21, and is given important consideration in the Lyannes 
case, supra, footnote 24. It is mentioned in all the cases. 

28 Christlieb v. Christlieb (1919) 71 Ind. App. 682, 125 N. E. 486; Ysem v. 
Horter (1920) 91 N. J. Eq. 189, 110 Atl. 31 ; see also discussion, supra, footnotes 
6 and 25. 

27 (Md. 1922) 117 Atl. 119. This case except for the element of consum- 
mation is squarely contra to Glean v. Glean, supra, footnote 25. 
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There are two reasons which may account for the hesitancy of the courts in 
adopting less stringent rules where there is consummation: first, that con- 
summation is the execution and hence a necessary step towards the completion 
of the marital state; and secondly, that the legitimacy of possible issue is en- 
dangered. 28 As to the former, it is now uniformly held that consummation 
is not necessary to the validity of a marriage. 29 The latter is apparently based 
upon the theory that an annulment is equivalent to a finding that there never was 
a valid marriage, thus rendering issue illegitimate. This construction has been 
stated but so far as is known, there is no decision so holding. Moreover the 
question is now largely academic in the light of statutes making such issue 
legitimate. 30 In view of this, the restriction on annulment where there has been 
intercourse seems baseless. 

In the recent case of Brown v. Scott (Md. 1922) 117 Atl. 114, the court 
limited the application of the distinction between consummated and unconsum- 
mated marriages by granting annulment of a consummated marriage to an im- 
mature plaintiff for a fraudulent misrepresentation of character. The plaintiff's 
immaturity is logically of importance only as regards the quantum of proof re- 
quired to show fraud. Such persons are easily duped. Judicial recognition of 
this fact has given it the effect of a rule of substantive law. In its origin, how- 
ever, it is rather an evidentiary assumption than otherwise. But from the rea- 
soning of the other cases it would seem that after consummation fraud "affecting 
the marital status" would have to be of the same character (even though not of 
a degree so likely to deceive) in the case of immature persons as of others. It is 
to be hoped that this case will serve as a precedent for the gradual abolition 
of the unscientific distinction between marriages before and after cohabitation, 
and lead to the application to the former of the less stringent definition of ma- 
terial fraud now used with reference to the latter. 

INTENT TO INJURE AS AFFECTING AN OTHERWISE LAWFUL 
ACT. — If one party has intentionally inflicted temporal damages on another for 
which there is no justification, is it a tort, although the former's act was other- 
wise lawful ? Eminent legal writers have answered this question in the affirmative. 1 

28 For a judicial discussion of this view as a cause for the rule and a criticism 
of its unsoundness see Gatto v. Gatto (1919) 79 N. H. 177, 106 Atl. 493. 

™ Williams v. Williams (1911) 71 Misc. 590, 130 N. Y. Supp. 875; Wier v. 
Still, supra, footnote 20; Martin v. Otis (1919) 233 Mass. 491, 124 N. E. 294; 
see Barnett el al. v. Kimmell (1859) 35 Pa. St. 13, 19. 

80 For a citation of the statutes see 1 Stimson, American Statute Law (1886) 
670; see also N. Y. Dom. Rel. Law, supra, § 7. 



1 Holmes, Privilege, Malice and Intent (1894) 8 Harvard Law Rev. 1 ; Ames, 
How Far an Act May Be a Tort Because of the Wrongful Motive of the Actor 
(1905) 18 Harvard Law Rev. 411; Wigmore, The Tripartite Division of Torts 
(1894) 8 Harvard Law Rev. 200; Wigmore, Justice Holmes and the Law of Torts 
(1916) 29 Harvard Law Rev. 601, 607 et seq.; Jeremiah Smith, Tort and Absolute 
Liability (1917) 30 Harvard Law Rev. 241; Jeremiah Smith, Crucial Issues in 
Labor Litigation (1907) 20 Harvard Law Rev. 253; Pollock, The Law of Torts 
(11th ed. 1920) 2 et seq.; contra, Bigelow, Theory and Doctrine of Tort (1906) 
18 Green Bag. 132, 133-5; 2 Cooley, Law of Torts (3rd ed. 1906) c. xxii. For 
other discussions of this question see Ormsby, Malice in the Law of Torts (1892) 
8 Law Quart. Rev. 140; Cooke, A Proposed New Definition of a Tort (1898) 12 
Harvard Law Rev. 335 ; Dowling, Wanton Interference with Contract and Business 
Relations (1902) 54 Central Law Journ. 426; Terry, Malicious Torts (1904) 20 Law 
Quart, Rev. 10; Basak, Principles of Liability for Interference with Trade, Pro- 
fession or Calling (1912). 28 Law Quart. Rev. 52; Eliot, Malice in Tort (1919) 4 
St. Louis Law Rev. 50; Laurence, Motive as an Element in Tort (1919) 12 Maine 



